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Introduction
In aviation accidentsor incidents crew menmbersmay be subjected to many venues of
enquiry regarding the event. For instance, when an air carrier runs off the end of arunway, and
passengers are injured exiting the plane, it is possible the captain may find herself appearing
before (but not necessarily inthis order) the following tribunals
1) as adefendant in an FAA certificate action (to sugpend her license),
2) as adefendart in a State criminal court to answer for alleged FUI (flying under

the irfluence),

3) as adefendant in afederal criminal court to answer for aleged FUI (flying under
the influence)

4) as a co-defendant in a State civil court in a personal injury lawsuit brought by the
passengers,
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5) asagrievant in alabor arbitration hearing (the company wantsto fire her),

6) as aplaintiff in aworkers compensation adminidrative hearing (shewas hurt
pushing passengers out of her way to the exit.

7) as awitness withthe NTSB, which has reporting requirementsthat may require
incriminating statements.

What this means is that as a pilot you may face many different hearing, with different
standards of proof (Beyond a reasonable doubt, clear and convincing, or by a preponderance of
the evidence), and different burdens of proof (who has to produce evidence). You may also be
subject to legal procedural rules regarding (1) issue preclusion, (2) collateral estoppel, (3) res
judicata, and double jeopardy, al of which may predetermine the outcome in the next tribunal
because of wha was decided inthe prior tribunal.

CRIMES
State

Aircraft offenses are contained primarily in both the Caifornia Public Utilities Code and
Penal Code.

Reckless Operation . Pub.Util.C. § 21407 staes a general prohibition against operation
of an aircrat in the air, on the ground or onwater, "in a carelessor redkless manner so as to
endanger the life or property of another,” and makes federal satutes and regulaions applicable
indetermining the issue The punishment is a fine of not over $1,000, a courty jail sentence of
not over 6 months, or both. (Pub.Util.C.8 21019; on suspension of license, see Pub.Util.C.
§21408.)

Operating With Unlocked Door . Pub.Util.C.§ 21416 requires locking of the door
separating the pilot compartment from the passenger compartment on commercial
transport planes, except for authorized admission or for emergency exit during takeoff and
landing. The pilot is guilty of a misdemeanor if the door is not locked, and it is unlawful
for a person in the passenger compartment (except a member of the crew) to have a key or
other device for opening the door.

Operating Aircraft or Sport Parachuting While Under the Influence . Pub.Util.C.
§21407.1(a) makes it illegal '"to operate an aircraft in the air, or on the ground or water, or
to engage in parachuting for sport," while under the influence of an alcoholic beverage, a
drug, or the combined influence of both. And Pub.Util.C. 21407.1(b) prohibits operation of
an aircraft by a person with .04 by weight, of alcohol in his blood. (See also Pub.Util.C.
21415 prohibiting being in or performing any act of maintenance or operation when under
influence of intoxicating liquor; this section is inapplicable to passenger, who would be
criminally liable under other laws.)

Violation of Pub.Util.C. 21407.1 isafelony_misdemeanor punishable as follows: (a)
First conviction, county jail, 30 days to 6 months, fine of $250 to $1,000, or both (Pub.Util.C.
21407.6(a)); (b) second or any subsequent conviction, county jail, 5 daysto 1 yea, fine of $250
to $1,000, and no probation or suspended sentence (Pub.Util.C. 21407.6(8)); (c) if, while
operating the arcréaft, the defendant did aforbidden act or neglected a legal duty, proximately
caudng bodily injury to another, imprisonment in stae prison, or incounty jail for 90 daysto 1
year, and fine of $250 to $10,000 (Pub.Util.C. 21407.6(b)). In any case, the court may order
suspersion of the defendant’'slicensefor not over 1year. (Pub.Util.C. 21408.)

Operating Without Effective License . Pub.Util.C. 21409 makes it unlawful for any
person to engage in aeronautics as an airman without an effective federa license, and
Pub.Util.C. 21411 makes it unlawful to operate an unlicensad airaraft.
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Unlawful Taking . Unauthorized taking or operating an aircraft, even for temporary
purposes and without intent to steal, is a fdony, punishall e by imprisonment in state prison or a
county jail sentence not exceeding 1 year, afinenot exceeding $10,000, or both. (P.C. 499d.)

Tampering or Injuring . P.C. 625b(a), smilar to the automobile statutes (V eh.C.
10852), gpplies to a person who: (a) "wilfully inures or tamperswith any araaft or thecontents
or partsthereof”; (b) "removes any part" without the owner's consent; (c) "with intent to commit
any malicious mischief, injury or other crime," climbsinto it or attemptsto manipulate the
controls or other mechanism; or (d) "sets in motion any aircraft whileit isat rest and
unattended.” The punishment isa county jail sentence of not over 6 months, afine not exceeding
$1,000, or both. P.C. 625h(b) creates afelony _misdemeanor and appliesto a person who
"willfully and maliciously damages, injures, or destroys any aircrat, or the contents or any part
thereof, in such a manner as to render the aircraft unsafe for those flight operations for which it
isdesgned and equipped.” The punishment isimprisonment in stae prison, or acounty jail
sentence not exceeding 1 year, or afine not exceeding $10,000, or both.

Unlawful Operation on Public Thoroughfare . Pub.Util.C. 21403(b) makes it
unlawful to land, take off, or taxi an aircraft ona"public freeway, highway, road, or street,”
except under the following circumstances: (a) A forced landing; (b) alanding during a"retural
disaster or other public emergency,” with the prior approval of the public agency having
"primary jurisdiction” over traffic on the thoroughfare; (c) alanding, takeoff, or taxiing with
prior approval of such public agency. The prosecution has the burden of proving that none of
the exceptions apply. (Pub.Util.C. 21403(b).) The punishment is a county jail sentence not
exceading 6 months, a finenot exceeding $1,000, or both. (Pub.Util.C. 21019.)

Balloon or Kite at Airport. Itisamisdemeanor to release or fly amoored balloon,
kite, unmanned rocket, or unmanned free balloon within 5 miles of an airport, if it might be
ingested by an arcraft engine or obstruct apilot'sview, or could suspend an object cagpable of
endangering airaraft or impairing a pilot's vision. (Pub.Util.C. 21646.)

Unlawful Methods of Hunting . It isunlawful to shoot from an airplane (Fish &
Game C. 3002) or pursuing, driving or herding birds or mammas with any air vehicle; (3501)
or driving or herding birds or mammas by airplare.

Miscel . In re Bushman (1970) 1 C3d 767, 776, 83 CR 375, involved a probation
condition that the defendant, an attorney pilot convicted of disturbing the peace for dumping
two buckets of gravel on the desk of anairport board official to protest runway conditions, seek
psychiatric treatment at his own expense. The court held that condition of probation was
improper (and the conviction itself was reversed on other grounds). "[W]ithout any showing that
mental instahility contributed to that offense, psychiatric care cannot reasonably be related to
future cimindity." (1 C.3d 777.)

Federal

Actstha would be acrimeif committed in a city or gate, are aso crimes if committed in
an araaft (no voidsinjurigdiction). Violations of regulations canresult in civil penaltiesfor
lessor offenses, or criminal prosecution for larger misdeeds. Section 902 of the F.A. Ad
prosaibes suchactsas ar pirecy, carrying weapons or explosiveson aircrat, interference with
flight crews, false or fraudulent applications, forgery, and giving false information (such as
joking that you saw a guy with gunget on board). The US takes jurisdiction over any such
crimes committed in flight, or attempted in rd &ionship to aflight.

False Statements and DUI’s

A few yearsago, the NBC Nightly Newshad as ore of itsmgor stories a series of arrests
made by federal marshals of pilots at their home who were aleged to have signed false medical
applications. The following is anarticle from AOPA which discusses the ramification of failure
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to report drug or alcohol convictions.

What Happens To A Pilot After A DWI (3/95)
By J. Mac McOellanand Tom Benenson

Does your behavior behind the wheel of a car have anything to do with your ability to fly
safely? In our recent FLYING/ Sporty's Pilot Opinion Survey we learned that 45 percent of all
pilotsthink driving and pilot performance aredefintdy linked. About 40 percent of pilots
believe thereisalittle correation between driving and flying performance, and 14 percent think
thereisno link.

But, as usual, it doesn't matter what we pilots think. The FAA claimsto have evidence _based
upon its own obsaure study _that drivers with one or more DWI corvidions ae much more
likely to have an accident in an aircraft than are pilotswith all thosered ribbonstied on ther
cars. That isthe FAA's excuse for the DWI pilot purge that has been going on since 1990 when
the FAA expanded FAR Part 61, the chapter of the rules that set pilot license qudifications, to
include denial of certification, or suspension of certificates, after drunk_driving or drug_related
offenses. A DWI__more specificdly, how it is reported to the FAA__can be disqudifying for
both amedical certificate and a pilot certificate. Two DWI convictions will probably cause
suspension of pilot or medical, or both certificates. Three convictionswill probably finish your
flying career forever. Since pilots must have both medica and pilot certificatesto legdly fly, the
FAA has us surrounded.

Though the FAA's medical police think drinking and driving are linked to flying safety, the
highway patrols of the 50 states don't particularly care what the air cops believe. Since the traffic
cops of the country don't care if the driver they charge with DWI isapilot or aballet dancer, the
FAA has
put the onus on us, on pilots, to tell the fedsif weve been caught. And we'd better tell them
ingantly, in a least two different forms, with no excuses, or the FAA will condude that we are
not the kind of people who should be sharing the airspace with the FAA medica saff.

To satisfy the FAA's third for drunk_driving news, you must report a corvictionor action
directly to the feds in Oklahoma City within 60 days. That'sthe FAR Part 61 rule, the rule that
governs your pilot cetificae. When you visit the AME for your next FAA medcd exam, you
must report the
conviction or action agan. And continue to report the conviction or action on every medical
goplication for therest of your flying career. That report satisfiesthe FAR Part 67 rule, therule
regulating your medical cetificate.

Remember when the scarlet letter stood for adultery and not acohol? Times have changed and
one DWI will live oninyour med cd recordslonger than the birthmark you reported when you
got your student pilot's license.

Any pilot who hasrenewed a medical inthe last few yearsshould be aware of the need to
report any alcohol _ or drug_related action under FAR Part 67, the rules setting medical
standards. Question 18v on the current medical certificate application form asks if you have a
"history of (1) any conviction(s) involving driving while intoxicated by, while impared by, or
while under the influence of alcohol or adrug...."
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Everyone seamsto understand a "yes" is required in thebox if they'vehad a convictionfor
driving while intoxicated (DWI) or driving under the influence (DUI), but the paragraph also
requires a"yes" if the pilot has a "history of any conviction(s) or adminidrative action(s)
involving an offense(s) which resulted in thedenial, sugpension, cancdlation or revocation of
driving privileges or which resulted in attendance at an educational or arehahilitation program.”

If you read the paragraph carefully, you'll see theré's nothing that limits the administrative
actionto alcohol _ or drug_relaed offenses. The FAA objectsto anything that getsyou introuble
with atraffic cop. Nor isthe reporting requirement limited to a conviction or the loss of driving
privileges. Even attending an educational or rehabilitation program related to your driving is
enough to warrant areport. The FAA included the remedid programs because some traffic
courts may alow a driver charged with DWI, or the lesser DUI charge, to avoid a conviction by
attending the program. T he
remedia aternatives aretypically offered to first_time offenders, the kind the FAA wantsto find
and scrutinize. The FAA hes tried to make the rule as comprehensive as posside.

Ironically, a pilot does not have to report a gpeeding conviction but would have to report
attendance at aremedial course that expunged the conviction. Dr. Audie Davis, manager of the
FAA'saeromedical certification division, said he's aware of some pilots who have opted to take
the speeding conviction and accept the fine rather than attend aremedid course that they would
then
be required to report

Dr. Davis feds it's important for the FAA to know about attendance at rehabilitation programs
since sometimes a judgewill reduce aDUI to areckless driving chargeif the driver agreesto
attend a safety course. "If someone has two DUIs in athree year period, or threein alifetime,
then we need to get a complete assessmert to determine if therés a [medical] problem,” Dr.
Davis explained.

Pilots are reminded of the reporting requirement in FAR Part 67 every time they go for aflight
physica. Whilethe medical gpplication, likea patrol car parked on the side of the highway,
reminds us of the Part 67 reporting rules, thereés another FAR that acts more like amotorcycle
cop hiding behind a billboard.

"It's a generali zation to say that nost pilotsarent familiar with the requirementsof [FAR Part]
61.15, but it's a generalization I'm comfortable with," explained Jack Harrington, an attorney
with Chicago_based Ross & Harrington and chairman of the EAA's Legd Advisory Council.
Harrington, who has represented a number of clientswho have been blindsided by their
unfamiliarity with the rule, has been actively trying to spread the word about the reporting
requirements.

Therule, 61.15, "Offenses involving acohol or drugs,” was added to the regs in 1990 and
became effective on November 29, 1990. Smply put, FAR 61.15 requires any pilot whois
convicted of an dcohol_ or drug_related driving offenseto report it to the FAA's Security
Division within 80 days. If, like the majority of active pilots, you earned your license before
1990, and your instructor has failed to discuss the requirements with you during your biennid
reviews, then you, too, are probably ignorant of the law.
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But ignorance of the rule isno defense, as a Northwest Airlinescaptan found out. Stopped for
driving while intoxicaed, the pilot called the Los Angeles FAA Hight Standards District Office
to ask about the ramifications of the DWI conviction. The FAA officia he consulted reminded
himthat he had to report the conviction on hismedical application but mentioned no other
reporting requirement. Within two weeks of the conviction, the pilot renewed hisfirst_class
medica and checked "yes' in the box to indicate the driving infraction on the form. Although he
did not elaborate in the remarks section__required for al "yes' responses unless there's been no
change sincethe last medical _themed cd examiner questioned him about the DWI corviction
and submitted the application. The FAA Aero_med cd Division subseguently contacted the pil ot
for further details about the conviction and it, too, was satisfied. The pilot thought that wasthe
end of it.

But then, althoughthe pilot conmplied with FAR Part 67, the FAA decided to go &ter him for
not meeting the requirements of Part 61.15 and sugpended hislicense for 20 days The pilot
appealed to the NT SB. William R. Mullins, an administrative law judge (the same judge who
initidly reinstated Bob Hoover's medical) heard the apped and dismissed the FAA's case, ruling
that the pilot was in "substantial conpliance” with 61.15 since he completed the medical form
within the 60_day limit.

Thekinder_but_gentler FAA appealed Judge Mullinss decision to the full NTSB panel. The
five_member Board (the same Board that reversed Judge Mullins's decision in the Bob Hoover
case) ruled againgt the pilot and reinstated the record of conviction. But unlike the FAA, the
Board did show some compassion and, athough it upheld the conviction, did not reinstate the
suspension. The Board pointed out that "athough ignorance of the rule does not excuse
respondent’s viol aion, the evidence onthe record that 1) repondent atempted to comply with
al related regulat ory requirements and sought FAA assistance in doing so; and 2) the FAA
contributed to respondent's
failure through its erroneous advice to him, warrants a conclusion that respondent should not be
further penalized for the failure.”

Attorney Harrington recommends that if you find yourself facing aDWI charge you should
consult an attorney who is familiar with the FAA's reporting requirements. "There are 50
different datesand dl sates have different rules. In some sates, for example, it may be possible
to accept an adminigtrative action _agree to take adriver'straining course _and not be
convicted of the offense. Y ou haveto be careful. A lawyer may be great with DUI cases, but not
the FAA reporting requirements He might tell you, you have no convictions so there's nathing to
report__that may be true for your insurance company or if you're applying for adriver's license
in another state, but not for the FAA," Harrington warned.

The FAA believes there's a strong correlation between a pilot's driving record and his potential
to have an accident. Dr. Davis cited a recent study that he said found that a person who had had
at least one DUI conviction had a greater chance of having an accidert than someone who had
none. According to the FAA inits appeal of the Northwest pilot case, "the rule has two pur poses:
(1) to remove from navigable airspace pilots who, through a record of alcohol or drug_related
motor vehide actions demondrate an urwillingness or inability to comply with certain safety
requirements; and (2) to provide a review, ater a motor vehicle action, of apilot's medical fileto
determine if there is a basis for reevaluating his eligilility for medical certification.” Whatever
the scientific bagsfor therule, the FAA is taking the reporting requirement very serioudy.
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Like most FAA regulations, 61.15 includes lawvyer _ese that attemptsto cover al the bases and
possible variations Nevertheless, it's worth reading [see sidebar]. After stating (in paragraph c)
exactly what constitutes a "motor vehicle action,” the following paragraphs carefully detail what
will happen if you don't report one and exactly what information you have to include in your
report. There's no printed form; you have to include the required information in aletter. 1'd
regidter the letter to be sureit'sreceived and by whom.

If you read 61.15 carefully youll notice that althoughthe definition of a motor vehicle action
doesn't include "administrative action,” the information you are required to report (paragraph €)
indudesdetails about either the "conviction or theadminidrativeaction." According to Dr.
Davis, the reference to administrative action in Part 61.15 applies only to action involving
alcohol__or drug_related offenses and does not require pilots to report administr ative actions
resulting from speeding or other traffic violations. Those are, of course, required to be reported
under FAR Part 67.

So what does it really mean?It'ssimple 1f you get caught driving drunk you have to report it to
the FAA within 60 days of the conviction _not the arrest and not the hearing, but the actual
conviction__and you have to report the conviction (or any required attendance at a rehabilitation
program) at your next__and each subsequent__ flight physicdl. If you report two drunk driving
convictionswithinthree years, the FAA may take your license away or deny your
application__for uptoayear_ for acertificate or rating. Trandation: In this circumstance, the
word "may" means the FAA will certainly take away your license for at least a year.

If you don't report aconviction and falsely check the "no" box on the medical application,
you'll probably lose your license and face crimind prosecution if the FAA findsout. And it will
find out. The FAA's most powerful tool is one you hand over when you sign your medical
applicaionform Jug above the space for your signature is a paragrgph that dedares you
"hereby authorizethe Natioral Driver Regiger (NDR), through a desgnated Stete Department of
Motor Vehicles to furnish to the FAA information pertaining to my driving record.”

Dr. Davis said that EV ERY Medica application form is matched against the NDR by the
Security Divison. "Wecompare the reports of DUI or DWI with our recordsand if it's not
reported [on the medical application] we first make sure we have the correct person and that
there were no mistakes in identifying himand then the goplication comes back to us to deal with
the medical aspects. If the pilot failed to report it and falsified his medical application then it also
goes to the legal people and the pilot may be suspended or have all his certificates revoked. So
it'sto a pilot's benefit to check the box and tell us aout it."

Each caseis handled individually, Dr. Davis said, and the eventua action taken by the FAA
depends on the specific circumstances including past history, what and when the pilot reported
and how well he cooperated. Although it's been suggested the FAA intentiondly waits for the
60_day limit to expire and then pounces on offenders, Dr. Davis pointed out that the NDR
reports usually take mor e than 60 days, and thereforethe FAA isnt being intentionaly
vindictive. It just works out that way.

It would be easy to say tha pilots can avoid DWI problems by never driving after having a
drink. But that's like saying you can avoid an IRS audit by mailing inall of your money, not just
the part the government demands. T he problem isthat it islega to drive after drinking, but it's
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illegal to fly after drinking. 1t's easy to abide by the drinking and flying rule because al drinking
isbamed within eight hours of flying. But driving ater drinking is not illegal unless your blood
alcohol level exceeds 0.1 percent. Some states set 0.08 percent as the driving under the
influence (DUI) threshold. The challenge is to know exactly when you are bresking the drinking
and driving law.

If somebody elseisavalableto drive after you've had one or two drinks, let themrisk their
license while you budkle up tight in the passenger seat. If you must drive ater a couple of
drinks, buy an acaurate alcohol breathalyzer to measure your blood dcohol content (BAC).
Remember, you aren't breaking the law in whatever state you happento be driving in unless your
BAC is abovetha date'slegd threshold. Sincethe FAA ssemsto care more about what wedoin
cars than inairplanes, buy a lreathalyzer and protect yourself. For those of you still worried
about flying or driving safety, don't__youll need the energy to worry abou the FAA andits
regulations. __ T.B.and JM.M.

SPELLING OUT THE RULE

Just so you don't have to digout your current copy of the FARs (you have one, dont you?), here
are the applicable sections of FAR Part 61.15.

(c) For the purposes of paragraphs (d) and (e) of this section, a motor vehicle action means

(1) A conviction after November 29, 1990, for the violation of any federd or state statute
relating to the operation of a motor vehicle while intoxicated by alcohol or adrug, while
impaired by alcohol or adrug, or while under the influence of alcohol or a drug;

(2) Thecancdlaion, suspension, or revocation of alicense to operate amotor vehicle by a
date after November 29, 1990, for acause relaied to the operation of amotor vehicle while
intoxicated by acohol or adrug, while impaired by acohol or adrug, or while under the
influence of alcohol or a drug; or

(3) The denal after November 29, 1990, of anapplicaionfor alicense to operate a motor
vehicle by astate for a cause related to the operation of amotor vehicle while intoxicated by
aloohol or adrug, while impaired by dcohol or adrug, or while under the influence of alcohol or
adrug.

(d) Except in the case of amotor vehicle action tha results from the same incident or arises out
of the same factud circumstances, a motor vehicle action occurring within three years of a
previous motor vehicle action is grounds for__

(1) Denial of an application for any certificate or rating issued under this Part for a period of up
to one year &ter the dae of the last motor vehcle action; or

(2) Suspension or revocation of any certificate or rating issued under thisPart.

(e) Each person holding a certificate issued under this Part shall provide a written report of each
motor vehicle action to the FAA, Civil Aviation Security Division (ACC_700), P.O. Box 25810,
Oklahoma City, Oklahoma 73125, not later than 60 days after t he motor vehicle action. The
report must include

(1) The peason'sname, address, date of birth, and airman certificate nunber;

(2) Thetype of violation that resulted in the conviction or the administrative action;

(3) Thedate of the conviction or administrative action;

(4) T he state that holds the record of conviction or administrative action; and

(5) A statement of whether the motor vehicle action resulted from the same incident or arose
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out of the same factud circumstancesrelated to a previousy reported motor vehicle action.
(f) Fallure to comply with paragrgph (e) of thissectionis grounds for:

(1) Denid of an application for any certificate or rating issued under this Part for a period of up
to one year &ter the dae of the motor vehicle action; or

(2) Suspension or revocation of any certificate or rating issued under thisPart.

INTERNATIONAL CRIMES
HIJACKING

The US assertsjurisdiction over hijacking crimesthat involve US arcraft, aircraft within
the US, or flights that depart from, or are due to arrive in, the US.

Several international treatiesand U.S. penal statutes have been enacted to curb the threat
of ar piracy. While meeting with limited success as to the casud, domestic, or “for-profit”
hijack er, the issue of political, religious and et hica int erference with aircrew operation of their
plane is a cortinuing, and yet unsolved prodem We, like a lot of countries, have a history of
providing asylum to persecuted people. Hence, who is ahijacker, as opposed to a political
refugee?

It is a capital offense to engage in air piracy inthe US. To date, no one has be sentenced
to that punishment. However, police authorities are vested with power to kill hijacker; this being
30 because of the extremethreat that the hijacker poses. The lagt hijacker killed by police while
inthe atempt to hijack occurred locally at San Joseinternational Airport.

International Treaties
The Tokyo Convention was enacted in 1969 &fter 6 years of negotiations. It was only
after the intemational pilot’s union announced aninternational strike or boycoott, tha the treaty
was sgned. Cuba, then the degtination of choice for hijackers, did not sgnthetreaty. This
treaty requiresthat the “host” nation return the aircraft and cargo back to the rightful owners and
permit the crew and passengers to leave the host nation and continue their journey as soon as
possible There was no provisionfor the punishment of the hijacker.

When the hijack problem perdsted, the Hague Convertion (1970) was eracted. |t
required that the host nation permit the extradition of the hijacker or subjected to the law and
punishment of the host nation. Therein liestherub.

CONVENTION ON
OFFENCES AND CERTAIN OTHER
ACTS COMMITTED ON BOARD
AIRCRAFT, SIGNED AT TOKYO, ON 14
SEPTEMBER 1963 (TOKYO
CONVENTION) THE STATES
Parties to this Convention HAVE AGREED as follows:
CHAPTER |
SCOPE OF THE CONVENTION
Article1
1. This Convention shal apply in respect of: (a) offences against penal law; (b) acts which,
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whether or not they are offences, may or do jeopard zethe safety of the araraft or of persons or
property therein or whichjeopardize good order and discipline on board.
2. Except as provided in Chapter 111, this Convention shall apply in respect of offences
committed or acts done by aperson on board any arcraft registered in aContracting State, while
that aircraft isinflight or on the surface of the high seas or of any other area outside the territory
of any State.
3. For the purposes of this Convention, an aircraft is consdered to be in flight from the moment
when power is applied for the purpose of take off until the moment when the landing run ends.
4. This Convention shall not apply to aircraft used in military, customs or police services.

Article 2
Without prejudice to the provisions of Article4 and except whenthe safety of the araraft or of
persons or property on board so requires, no provision of this Convertion shall be interpreted as
authorizing or requiring any action inrespect of offences against penal lawsof a political nature
or those based on racid or religious discrimination.

CHAPTERII
JURISDICTION

Article3
1. The State of registration of the aircraft is competent to exercise jurisdiction over offences and
acts committed on board.
2. Each Contracting State shdl take such measures as may be necessay to establish its
jurigdidion as the State of regidration ove offences conmitted on board aircraft regisered in
such State.
3. This Convention does not exclude any criminal jurisdiction exercised in accordance with
national law.

Article 4
A Contracting State which isnot the State of registration may not interfere with an aircraft in
flight in order to exercise itscrimind jurisdiction over an offence committed on board except in
the following cases:
(a) the offence has effect on theterritory of such State; (b) the offence has been committed by or
against anational or permanent resdent of such State; (c¢) the offence isagainst the security of
such State; (d) the offence consists of a breach of any ruesor regulations rdating to the flight or
manoeuvre of aircrat inforce in such State; (e) theexercise of jurisd ction isnecessary to ensure
the observance of any obligation of such State under amuitilaeral international agreement.

CHAPTERIII
POWERS OF THE AIRCRAFT COMMANDER

Article5
1. The provisons of this Chapter shall not gpply to offences and acts committed or about to be
committed by a person on board an aircraft in flight in the airspace of the State of registration or
over the high seas or any other area outsde the territory of any State uness the lag point of
take off or the next point of intended landing is situated in a State other than that of registration,
or the arcraft subsequently flies in the airspace of a State othe than that of registration with
such person still on board.
2. Notwithstanding the provisions of Article 1, paragraph 3, an aircraft shdl for the purposes of
this Chapter, be considered to be in flight at any time from the moment when all its external
doors are dosed following embarkation urtil the momert when any such door is opered for
disembarkation. In the case of a forced landing, the provisions of this Chapter shall continue to
apply with respect to offences and acts committed on board until competent authorities of a State
take over the responsibility for the aircraft and for the persons and property on board.
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Article 6
1. The aircraft commander may, when he has reasonable grounds to believe that a person has
committed, or isabout to commit, on board the arcraft, an offence or act contemplated in Article
1, paragraph 1, impose upon such person reasonable measures including restraint which are
necessary. (a) to protect thesafety of the aircraft, or of persons or property therein; or (b) to
ma ntain good order and discipline on board; or (c) to enable him to deliver such person to
competent authorities or to disembak him in accordance with the provisions of this Chapter.
2. The aircraft commander may require or authorize t he assistance of other crew members and
may request or authorize, but not require, the asssance of passengers to redrain any pe'son
whom heisentitled to restrain. Any crew member or passenger may aso take reasonable
preventive measures without such authorization when he has reasonable grounds to believe that
such action is immediately necessary to protect the safety of the araraft, or of persons or
property therein.

Article 7
1. Measures of restraint imposed upon a person in accordance with Article 6 shall not be
continued beyond any point at whichthe araaft lands unless: (a) such point is in theterritory of
anon_Contracting Stae and itsauthorities refuse to permit disembarkation of that person or
those measures have been imposed in accordance with Article 6, paragraph 1(c) inorder to
enable his ddivery to competent authorities; (b) the aircraft makes a forced landing and the
aircraft commander is unable to deliver tha person to competent author_ities; or (c) that person
agrees to onward carriage under restraint.
2. The arcraft commander shall as soon as practicable, and if possible before landing in the
territory of a State with a person on board who has been placed under restraint in accordance
withthe provisions of Article6, notify the authoritiesof such Stae of the fact tha a person on
board is under restraint and of the reasonsfor such restraint.

Article 8
1. Theaircraft commander may, inso fa as it isnecessary for the purposeof subparagraph (8 or
(b) or paragraph 1 of Article6, disemberk in the territory of any State in which the aircraft lands
any person who he has reasonable grounds to believe hascommitted, or isabout to commit, on
board the arcraft an act contemplated in Artide 1, paragraph 1(b).
2. The aircraft commander shall report to the authorities of the Stat e in which he disembarks any
person pursuant to this Article, the fact of, and the reasons for, such disembarkation.

Article9
1. Thearcraft commander may deliver to the competent authorities of any Contracting State in
the territory of whichthe aircraft lands any person who he has reasonald e grounds to believe has
committed on board the aircraft an act which, in his opinion, is a serious offence according to the
penal lav of the Sate of registration of the aircrat.
2. The arcraft commander shall as soon as practicable and if possible before landing in the
territory of aContracting Sate with a person on board whomthe araraft commander intends to
ddiver in accordance with the preceding paragraph, notify the authorities of such State of his
intertion to deliver such person and the reasons therefor.
3. Theaircraft commander shdl furnish the authorities to whom any suspected offender is
ddivered in accordance with the provisions of this Article with evidence and infor mation which,
under the law of the State of registration of the aircraft, are lawfully in his possession.

Article 10

For actions taken in accordance with this Convention, neither the aircraft commander, any other
menber of the crew, any passenger, the owner or opeator of the arcaraft, nor the person on
whose behalf the flight was performed shall be held responsible inany proceeding on accourt of
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the treat ment undergone by the person against whom the actions were taken.
CHAPTERIV
UNLAWFUL SEIZURE OF AIRCRAFT

Article 11
1. When a person on board has unlawfully committed by force or threat thereof an act of
interference, saizure, or other wrongful exercise of control of an aircraft in flight or when such
an act is aout to be committed, Contracting States shall take dl appropriate measures to restore
control of the araraft to itslavful commande or to preserve his cortrol of the aircréft.
2. In the cases contemplated in the preceding paragraph, the Contracting State in which the
arcraft lands shall peamit its passengers and crew to continue their journey as soon as
practicable and shal return the arcraft and its cargo to the persons lavfully entitled to
possession.

CHAPTER YV
POWERS AND DUTIES OF STATES

Article 12
Any Contracting State shall alow the commander of an aircraft registered in another Contracting
State to disembark any person pursuant to Article 8, paragraph 1.

Article 13
1. Any Contracting State shall take delivery of any person whom the aircraft commander
delivers pursuant to Article 9, paragraph 1.
2. Upon being saisfied that the circumstancesso warrant, any Contracting State shall take
custody or other measures to ensure the presence of any person suspected of an act contemplated
in Article 11, paragraph 1 and of any person of whom it has taken delivery. The custody and
other measures shall be as provided in the law of that State but may only be continued for such
time as is reasonably necessary to enable any criminal or extradition proceedings to be instituted.
3. Any person in custody pursuant to the previous par agraph shall be assisted in communicating
immediately with the nearest gppropriate representative of the State of which heisa national.
4. Any Contracting State, to which a person is delivered pursuant to Article9, paragraph 1, or in
whose territory an aircraft lands following the commission of anact contemplated inArticle 11,
paragraph 1, shall immediately make a preliminary enquiry into the facts.
5. When a Stae, pursuant to this Article, hastaken aperson into custody, it shdl immediatey
notify the State of registration of the araraft and the State of natiorality of the detained person
and, if it considersit advisable, any other interested State of the fact that such personisin
custody and of the circumstances which warrant his detention. The State which makesthe
prelimnary enquiry contemplated in paragraph 4 of this Articleshall promptly report its findings
to the said States and shal indicate whether it intendsto exercisejurisdiction.

Article 14
1. When any person has been disembarked in accordance with Article 8, paagraph 1, or
delivered in accordance with Article 9, paragraph 1, or has disembarked after committing an act
contemplaed in Article 11, paragraph 1, and when such person cannot or does not desreto
continue his journey and the State of landing refusesto admit him, that Sate may, if the person
in question isnot anational or permanent resident of that State, return him to the territory of the
State of which heisa national or permanent resident or to the territory of the State in which he
began hisjourney by air.
2. Neither disermbarkation, nor delivery, not the taking of custody or other measures
contemplated in Article 13, paragraph 2, nor return of the person concerned, shall be considered
as admission to the territory of the Contracting State concerned for the purpose of its law relating
to entry or admisson of persons and nothing in this Convention shdl affect the law of a
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Contracting State rd ating to the expulson of personsfromitsterritory.

Article 15
1. Without prgudice to Article 14, any person who hasbeen disembarked in accordancewith
Article 8, paragraph 1, or delivered in accordance with Article 9, paragraph 1, or has
disembarked ater committing an act contenplated in Article 11, paragraph 1, and who desires to
continue his journey shdl be at liberty as soon as practicable to proceed to any destination of his
choice uness his presence is required by the lav of the State of landing for the purpose of
extradition or criminal proceedings.
2. Without prejudice to itslaw as to entry and admission to, and extradition and expulsonfrom
itsterritory, a Contracting State in whose territory a person has been disembarked in accordance
with Article 8, paragraph 1, or delivered in accordance with Article 9, paragraph 1 or has
disembarked and issuspected of having committed an act contemplated in Article 11, paragraph
1, shall accord to such person treat ment which is no less favour able for his protection and
security than that accorded to nationals of such Contracting State in like circumstances.

CHAPTER VI
OTHER PROVISIONS

Article 16
1. Offences committed on aircraft registered in a Contracting State shal be treated, for the
purpose of extradition, as if they had been committed not only in the place in which they have
occurred but do inthe taritory of the State of registration of the aircraft.
2. Without prejudice to the provisions of the preceding paragraph, nothing in this Convertion
shdl be deemed to create an obligation to grant extradition.

Article 17
Intaking any measuresfor invesigation or arrest or otherwise exercising jurisdictionin
connection with any offence committed on board an aircraft the Contracting States shall pay due
regard to the safety and other interests of air navigation and shall so act as to avoid unnecessary
delay of the aircraft, passengers, cew or cargo.

Article 18
If Contracting States establish joint air transport operating organizations or international
operating agencies, which operae aircraft not registered in any one State those States shalll,
according to the circumstances of the case, designate the State anong them which, for the
purposes of this Convention, shall be considered as the State of registration and shall give notice
thereof to the Internaional Civil Aviation Organi zation which shall communicate the notice to
al States Partiesto this Convention.

CHAPTERVII
FINAL CLAUSES

Article 19
Until the date on which this Convention comes into force in accordance with the provisions of
Artide 21, it shdl remain open for dgrature on behalf of any State which at that date is a
Member of the United Nations or of any of the Specialized Agencies.

Article 20
1. ThisConvention shall be subject to ratification by the signaory States in accordance with
their congtitutional procedures. 2. The instruments of ratification shal be deposited with the
International Civil Aviation Organization.

Article 21
1. Assoon as twelve of the dgratory States have deposited ther instrumerts of ratificetion of
this Convention, it shall come into force between them on the ninetieth day after the date of the
deposit of the twelfth instrument of ratification. It shall come into force for each State ratifying
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thereafter on the ninetieth day after the deposit of itsinstrument of ratification.
2. As soon as this Convention comes into force, it shall be registered with the Secretary-General
of the United N ations by the International Civil Aviation Organization.

Article 22
1. ThisConvention shall, &ter it hascome into force, be open for accesson by any State
Member of the United Nations or of any of the Specialized Agencies.
2. The accession of a State shal be effected by the deposit of an instrument of accession with the
International Civil Aviation Organization and shall take effect on the ninetieth day after the date
of such depaosit.

Article 23
1. Any Contracting State may denounce this Convention by notification addressed to the
International Civil Aviation Organization.
2. Denunciation shdl take effect sx months after the date of receipt by the International Civil
Aviation Organization of the notification of denunciation.

Article 24
1. Arny dispute between two or more Contracting Staes concerning the interpretation or
application of this Convention which cannot be settled through negotiation, shall, at the request
of ore of them, be submitted to arbitration. If within six monthsfromthe date of the request for
arbitration the Parties are unable to agree on the organization of the arbitration, any one of those
Parties may refer the dispute to the International Court of Justice by requed inconformity with
the Statute of the Court. 2. Each State may at the time of signature or ratification of this
Convention or accession thereto, declare that it does not consider itself bound by the preceding
paragraph. The otha Contracting States shdl not be bound by the preceding paragraph with
respect to any Contracting State having made such areservation.
3. Any Contracting State having made a reservation in accordance with the preceding paragraph
may at any time withdraw thisreservation by notification to the Intemational Civil Aviation
Organization.

Article 25
Except as provided in Article 24 no reservation may be made to this Convention.

Article 26
The International Civil Aviation Organization shal give noticeto al States Members of the
United Nations or of any of the Specialized Agencies:
(a) of any signature of this Convention and the dat e ther eof; (b) of the deposit of any instrument
of ratification or accession and the date thereof; (c) of the date on whichthis Convertion comes
into force inaccordance with Article 21, paragraph 1; (d) of the receipt of any notification of
denunciation and the date thereof; and (€) of the receipt of any declaration or notification made
under Article 24 and the date thereof.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, having been duly
authorized, have signed this Convention. DONE at Tokyo on the fourteenth day of September
One Thousand Nine Hundred and Sixty_three in three authentic texts drawn up in the English,
French and Spanish languages. This Convention shall be deposited with the I nternationa Civil
Aviation Organi zaion withwhich, in accordance with Article 19, it shdl remainopen for
signature and the said Organization shdl send certified copiesthereof to all States Members of
the United Nations or of any Specialized Agency.

CONVENTION FOR THE SUPPRESSION OF
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UNLAWFUL SEIZURE OF AIRCRAFT,
SIGNED AT THE HAGUE, ON 16
DECEMBER 1970 (THE HAGUE
CONVENTION 1970)

Preamble

THE STATES PARTIES TO THIS CONVENTION CONSIDERING that unlawful acts
of seizure or exercise of control of aircraft in flight jeopardize the safety of persons and property,
serioudly affect the operation of air services, and undermine the confidence of the peoples of the
world in the safety of civil aviation;

CONSIDERING that the occurrence of such acts is a matter of grave concern;

CONSIDERING that, for the purpose of deterring such acts, there isan urgent need to
provide appropriate measures for puni shment of offenders;

HAVE AGREED AS FOLLOWS:

Article 1

Any person who on board an aircrdt in flight: (a) unlawfuly, by forceor threat thereof,
or by any other form of intimidation, seizes, or exercises contrd of, that aircraft, or attemptsto
perform any such act, or (b) is an accomplice of a person who performs or attempts to paform
any such act commits an offence (hereinafter referred to as "the offence"’).

Article 2
Each Contracting State undertakes to make the offence punishable by severe penalties.
Article3

1. For the purposes of this Convention, an arcraft is considered to be in flight at any time
from the moment when al its external doors are closed following embarkation until the moment
when any such door is opened for disambarkation. In the case of aforced landing, theflight shall
be deemed to continue until the competent authorities take over the responsihility for theaircraft
and for persons and property on board.

2. This Convention shall not apply to aircraft used in military, customs or police services.

3. This Convention shall apply only if the place of take-off or the place of actual landing
of the aircraft on board which the offence is committed is situated outside the territory of the
State of registration of that aircraft; it shall be immaterial whether the aircraft is engaged in an
international or domestic flight.

4. In the cases mentioned in Article 5, this Convention shall not apply if the place of
take-off and the place of actual landing of the aircraft on board which the offence is committed
are situated within the territory of the same State where that State is one of those referred to in
that Article.

5. Notwithstanding paragraphs 3 and 4 of this Article, Articles6, 7, 8, and 10 shall apply
whatever the place of take-off or the place of actual landing of the aircraft, if the offender or the
alleged offender is found in the territory of a State other than the State of registration of that
aircraft.

Article4

1. Each Contracting Stae shall take such measures as may be necessary to establih its
jurisdiction over the offence and any other act of violence against passengers or crew committed
by the alleged offender in connection with the offence, in the following cases: (a) when the
offence iscommitted on board an aircraft registeredin that Stae; (b) whenthe aircrat on board
which the offence is committed lands in its territory with the alleged offender still on board; (c)
when the offence iscommitted on board an aircraft leased without crew to alessee who has his
principa place of business or, if the lessee has no such place of business his permanent
residence, in that State.
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2. Each Contracting State shall likewise take such measures as may be necessary to
establish itsjurisdiction over theoffence in the case where the aleged offender is present in its
territory and it does not extradite him pursuant to Article 8 to any of the States mentioned in
paragraph 1 of this Article.

3. This Convention does not exclude any criminal jurisdiction exercised in accordance
with national law.

Article5

The Contracting States which establish joint air transport operating organizations or
international operating agencies, which operate aircraft which are subject to joint or international
registration shall, by appropriate means, designate for each aircraft the State among them which
shall exercise the juri sdiction and have the attributes of the State of registration for the purpose
of this Convention and shall give notice thereof to the International Civil Aviation Organization
which shall communicate the notice to all States Parties to this Convention.

Article6

1. Upon being satisfied that the circumstances so warrant, any Contracting State in the
territory of which the offender or the alleged offender is present, shall take him into custody or
take other measures to ensure his presence. The custody and other measures shdl be as provided
in the law of that State but may only be continued for such time as is necessary to enable any
criminal or extradition proceedings to be instituted.

2. Such State shall immediately make a prel iminary enquiry into the facts.

3. Any person in cugody pursuant to paragraph 1 of this Article shall be asssted in
communicating immediately with the nearest appropriate representative of the State of which he
Isanational.

4. When a State, pursuant to this Article, has taken a person into custody, it shall
immediately notify the State of registration of the aircraft, the State mentioned in Article 4,
paragraph 1(c), the State of nationality of the detained person and, if it considersit advisable,
any other interested States of the fact that such person isin custody and of the circumstances
which warrant his detention. The State which makes the prdiminary enquiry contemplated in
paragraph 2 of this Article shall promptly report its findings to the said Statesand shall indicae
whether it intends to exercise jurisdiction.

Article 7

The Contracting Statein the territory of which the alleged offender isfound shall, if it
does not extradite him, be obliged, without exception whatsoever and whether or not the offence
was committed in its territory, to submit the case to its competent authorities for the purpose of
prosecution. Those authorities shall take their decision in the same manner as in the case of any
ordinary offence of a serious nature under the law of that State.

Article 8

1. The offence shall be deemed to be included as an extraditable offence in any
extradition treaty existing between Contracting States. Contracting States undertake to include
the offence as an extraditable offence in every extradition treaty to be concluded between them.

2. If a Contracting State which makes extradition conditional on the existence of atreaty
receives arequest for extradition from another Contracting State with which it has no extradition
treaty, it may at its option consider this Convention as the legal basis for extradition in respect of
the offence. Extradition shall be subject to the other conditions provided by the law of the
requested Stete.

3. Contradting States which do not make extradition conditional on the existenceof a
treaty shall recognize the offence as an extraditable offence between themselves subject to the
conditions provided by the law of the requested State.
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4. The offence shal | be treated, for the purpose of extradition between Contracting States,
asif it had been committed not only in the place in which it occurred but also in the territories of
the States required to establish their jurisdiction in accordance with Article 4, paragraph 1.

Article9

1. When any of the actsmentionedin Article 1(a) has occurred or isabout to occur,
Contracting Statesshall take all gppropriate measures to restore control of the aircraft to its
lawful commander or to preserve his control of the aircraft.

2. In the cases contemplated by the preceding paragraph, any Contracting State in which the
aircraft or its passengers or crew are present shall facilitate the continuation of the journey of the
passengers and crew as soon as practicable and shall without delay return the aircrat and its
cargo to the persons lawfully entitled to possession.

Article 10

1. Contracting Statesshall afford one anather the greatest measure of assstancein
connection with criminal proceedings brought in respect of the offence and other acts mentioned
in Article 4. The law of the State requested shall apply in all cases.

2. The provisions of paragraph 1 of this Article shall not affect obligations under any
other treaty, bilateral or multilateral, which governs or will govern, in whole or in part, mutual
assistance in criminal matters.

Article 11

Each Contracting State shall in accordance with its national law report to the Council of
the International Givil Aviation Organization as promptly as possible any relevant information in
its possesson concerning: (@) the circumstancesof the offence; (b) the adtion taken pursuart to
Article 9; (c) the meaaures taken in relaion to the offender or thealleged offender, and, in
particular, the results of any extradition proceedings or other legal proceedi ngs.

Article 12

1. Any dispute between two or more Contracting States concerning the interpretation or
application of this Convention which cannot be settled through negotiation, shall, at the request
of one of them, be submitted to arbitration. If within six months from the date of the request for
arbitration the Parties are unable to agree on the organization of the arbitrati on, any one of those
Parties may refer the dspute to the International Court of Judice by request inconformity with
the Statute of the Court.

2. Each State may at the time of signature or ratification of this Convention or accession
thereto, declare that it does not consider itself bound by the preceding paragraph. The other
Contracting States shall not be bound by the preceding paragraph with respect to any Contracting
State having made such a reservation.

3. Any Contracting State having made a reservation in accordance with the preceding
paragraph may at any time withdraw this reservation by notification to the Depositary
Governments.

Article 13

1. This Convention shall be open for signature at The Hague on 16 December 1970, by
States participating in the International Conference on Air Law held at The Hague from 1 to 16
December 1970 (hereinafter referred to as The Hague Conference). After 31 December 1970, the
Convention shall be open to all States for signature in Moscow, London and Washington. Any
State which doesnot sign this Convention before its entry into force in accordance with
paragraph 3 of this Article may accede to it at any time.

2. This Convention shall be subject to ratification by the signatory States. Instruments of
ratification and instruments of accession shall be deposited with the Governments of the Union
of Soviet Socialist Republics, the United Kingdom of Great Britain and Northern Ireland, and the
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United States of America, which are hereby designated the Depositary Governments.

3. This Convention shall enter into force thirty days following the date of the deposit of
instruments of ratification by ten States signatory to this Convention which participated in The
Hague Conference.

4. For other States, this Convention shall enter into force on the date of entry into force of
this Convention in accordance with paragraph 3 of this Article, or thirty days following the date
of deposit of their ingruments of ratification or accession, whichever islater.

5. The Depositary Governments shall promptly inform all signatory and acceding States
of the date of each signature, the date of deposit of each instrument of ratification or accession,
the date of entry into force of this Convention, and other notices.

6. As soon as this Convention comes into force, it shall be regstered by the Depaositary
Governments pursuant to Article 102 of the Charter of the United Nations and pursuant to
Article 83 of the Convention on International Civil Aviation (Chicago, 1944).

Article 14

1. Any Contracting State may denounce this Convention by written notification to the
Depositay Governments.

2. Denunciation shall take effect six months following the date on which notification is
received by the Depositary Governments.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, being duly authorized
thereto by their Governments, have signed this Convention.

DONE at The Hague, this sixteenth day of December, one thousand nine hundred and
seventy, in three originals, each being drawn up in four authentic texts in the English, French,
Russian and Spanish languages.

USA v MCCULLOUGH
(1996 CA9)

ORDER

Our earlier decision in this casewas filed on Septembe 30, 1994. United Statesv. One 1978
Piper Cherokee Aircraft, 37 F.3d 489 (9th Cir. 1994). Part VI of that opinion held that, unlessthe
forfeiture of the airplane under 21 U.S.C. S 881 could be predicated on conduct other than that
for which clamant M cCullough had aready been prosecuted, the forfeiture violated the double
jeopardy clause. 1d. at 494 95. The government filed a petition for rehearing, and we stayed our
mandate to await the decigon of the Supreme Court that has now been entered in United States
v. Ursery, 64 U.S.L.W. 4565 (U.S. June 24, 1996).
Ursery held that forfeitures pursuant to 21 U.S.C. S881 and 18 U.S.C. S 981 were "neither
“punishment’ nor crimind for purposes of the Double Jeopardy Clause.” Id. at 4571 72. Ursery
therefore renders our previous double jeopardy ruling in this case invalid. We accordingly grant
the government's petition for rehearing and withdraw our prior opinion reported at 37 F.3d 489,
and substitute the following opinion.
We also deny M cCullough's pending motion for costsand attorneys' fees.

OPINION
CANBY, Circuit Judge:
Claimant Perry McCullough appeals the district court's grant of summary judgmert to the United
Statesin this civil forfeiture action brought pursuant to 21 U.S.C.S881(a) (4). He assertsthat the
district court never gained in rem jurisdiction in this action because the res never was brought

Chapter Eight, Page 18
Crimes
© Jan. 2000 - G. Falcon



within its district. He dso asserts: that the judgment must be reversed because the gover nment
ladked probald e causeto initiate the action; that the government is promissorily estopped from
seeking the civil forfeiture; that the government did not provide him constitutionally sufficient
notice of the action; and that the forfature violatesthe Double Jeopardy Clause of the Fifth
Amendment and the Excessive Fines Clause of the Eighth Amendment.

We rgeda McCulough's challenge to thedigric court's jurisdiction We d <o reject all but one of
McCullough's other contentions. We conclude, however, that McCullough is entitled to present
to the digrict court his contention that, under the intervening decision of the Supreme Court in
Austin v. United States, 509 U.S. 602 (1993), the forfeiture of his arplane constitutes an
excessive fine within themeaning of the Eighth Amendment. We remand to the district court for
consideration of this single ise.

BACKGROUND

McCulloughwas indicted on June 23, 1989 in the Eadern District of California (Eastern
District) for numerous drugrelated offenses including conducting a continuing criminal
enterprise (CCE) in violation of 21 U.SC. S 848. Theindidmert contaned a forfeture provison
alleging that several items of McCullough'sproperty, including the aircraft that is the subjed of
this action, were sulject to crimina forfeiture as provided in 21 U.S.C. S 853. On the same day
the indictment was received, the government obtained from the Centra Didrict of Cdifornia
(Centrd District) awarrant for seizure of the arcraft pursuant to 21 U.S.C. S881(b), and it
immediately seized the aircraft. In December 1989, the governmert initiated this civil forfature
action under 21 U.S.C. S881(a)(4) in the Eastern Didrict, where the criminal charges were il
pending. McCullough filed a verified clam in the civil forfeiture proceedings as provided in
Rule C(6) of the Supplemental Rules for Certain Admiralty and Maritime Claims (Suppl emental
Rulesto Federal Rules of Civil Procedure, 28 U.S.C., hereinafter " Supplemental Rules'). 1 He
later filed an answer to the government's complaint as required by the Rule. The district judge
who presided over both the crimina and civil actions stayed the civil proceedings pending the
outcome of the criminal trial.

The jury in McCullough's criminal case returned a verdict of guilty on al counts. The jury also
returned a verdict of forfeiture againg the aircraft. Judgmernt of conviction and forfeiture was
entered accordingly.

Following the successful crimnal prosecution and forfeiture, the government resumed
prosecution of the civil forfeiture action to perfect its title to the aircraft against potential
third_party claimants. 2 The government moved for summary judgment, and the digrict court
granted the motionon the ground that no genuine issues of material fact exig¢ as to the elements
necessary to establishthe civil forfature.

I. JURISDICTION

McCullough contendsthat the United States District Court for the Eastern Didrict of Cdifornia
never obtained jurisdiction over this civil forfeiture action because the aircraft never was brought
within the geographic confines of, or "arrested” in, the Eastern District. He assertsthat the
location of the res within the geographica boundaries of the digtrict a the initiation of a civil
forfeiture action is aprerequisite for the exercise of in rem jurisdiction. We hold that, even if
McCullough's contention is correct, recent congressiona enact ments clearly conferring
jurisdiction upon the Eastern District are to be applied to this case, which was pending at the
time of the enactments. 3

Prior to October 1992, federal courts struggled with the questions whether a district court other
than that in which the property was located could exercise jurisdiction over the subject of a
forfeiture and oould effectuate processagainst the property. See United States v. Red Property
Known as 953 East Sahara, Las Vegas, Nevada, 807 F. Supp. 581, 583 85 (D. Ariz. 1992)
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(discussing the questions and dting cases. The problemsinvolved reconciling the provisions of
several statutes dedling with jurisdiction, venue and service of process. Seeid. (discussing
interplay between 28 U.S.C. S1355, 18 U.S.C. S981(h), 21 U.S.C. 881(j), Supplemental Rule
E(3)(a) and Fed. R. Giv. P. 4(f)).

In October 1992, however, Congress amended 28 U.S.C. S 1355, unifying the treatment of
juridicion, venue and authority to serve process in civil forfature cases. Section 1355 now
clearly confers jurisdiction over thisaction in the Eastern District. The sedtion provides:

(@ Thedigtrict courts shall have origind jurisdiction, exclusive of the courts of the States, of any
action or proceeding for the recovery or enforcement of any fine, penalty, or forfeiture,
pecuniary or otherwise, incurred under any Act of Congress. . . .(b)(1) A forfeiture action or
proceeding may be brought in_(A) the digria court for the digrict inwhich any of the actsor
omissions giving riseto the forfeiture ocaurred, or

(B) any other district where venue for the forfeiture action or proceeding is specifically provided
for in section 1395 of thistitleor any other statute.

(d) Any court with jurisdiction over aforfeiture action pursuant to subsection (b) may issue and
cause to beservedin any other didrict such processas may berequired to bring before the court
the property that isthe sulject of the forfeiture action.

28 U.S.C. S 1355 (emphasis added). The Eastern District has jurisdiction over this forfeiture
pur suant to the underlined provison because venue for the proceeding in the Eastern Didtrict is
provided for in21 U.S.C. S881(j) (venue liesin the judicid didrict in which the criminal
prosecution isbrought).

We have no difficulty concluding that the amendment to S 1355 applies to this case, which was
on appeal at thetime theamendment was enacted. See Landgraf v. USI Film Products, 114 S.Ct.
1483, 1501 (1994) ("We haveregularly applied intervening stat utes conferring or ousting
jurisdiction, whether or not jurisdiction lay when the underlying conduct occurred or when the
suit wasfiled."); Republic Nat'| Bark of Miami v. United States, 506 U.S. 80, 99 100 (Thomas,
J., concurring). In Landgrd, the Court explained:

Application of anew jurisdictional rule usudly "takes awvay no substantive right but smply
changesthe tribunal that isto hear the case.” Present law normally governsin such situations
becausejurigdicional gatutes”speak to the power of the court rather than to therights or
obligations of the parties.”

Landgraf, 114 S.Ct. at 1502 (citations omitted).

We are aware that the Tenth Circuit has declined to apply S 1355 "retroactively.” See United
States v. 51 Feces of Red Property, Roswell, New Mexico, 17 F.3d 1306, 1312 (10th Cir.
1994). The Terth Circuit, however, did not havethe bendit of the Landgraf opinion ad its
explicit rule regarding retroactive goplication of jurigdictional statutes. In addition, the Tenth
Circuit had before it the further question whether S 1355(d)'s service of process provision should
be applied retroactively. 51 Pieces of Red Property, 17 F.3d at 1312 ("Moreover, even if the
provisions were otherwise retroactive, we doult they could retroactively validae service of
processthat was invalid when executed."). I n contrast, we need not determine whether the
service provision of S 1355(d) isretroactive, or even whether service in this case was "invalid"
because, as we determine in the next section, McCullough has waved any objedions to sarvice.
We follow Landgraf, then, and apply S 1355(b)(1)(B) to uphold the district court's jurisdiction
despite the fact that the aircraft res was never physicaly brought within the boundaries of the
Eastern District.

I1. SERVICE OF PROCESS

Oneremaining aspect of McCulough's challenge to thedidrid court'sin remjurisdiction
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deserves mention. McCul lough relied heavily on the language of Supplemental Rule E(3)(a),
which provides that service of process in rem must be made within the digtrict. 4 To the extent
that McCullough'sjuridictional argument depends on this Rule, however, it is a defense of
inaufficiency of processthat has been waved.

The Federd Rules of Givil Procedure apply to this action to the extent that they are not
inconsistent with the Supplemental Rules. See Supplemental Rule A. Rule 12(h) of the Federal
Rules of Civil Procedure provides tha an objedionto sufficiency of processiswaived if not
made in a notion pursuant to Rule 12 or ina regpong ve pleading. M cCullough did not ohject to
the method of service in the district court. Accordingly, he has waived any objections based
upon the service of process. 5

[11. PROBABLE CAUSE

McCullough next contends that, when the government initiated this action, there was no
probable cause to believe that the aircraft had been used to facilitate drug transactions, as
required by 19 U.S.C. S 1615.6 We conclude that the government has shown that probable cause
existed whenit began this action.7

Thestandard for probable causeinforfeiture proceedingsresembles tha required to support a
searchwarrant. United Statesv. $191,910.00 inU.S. Currency, 16 F.3d 1051, 1071 (9th Cir.
1994). The determination of probable causeisbased upon a “totality of the circunstances' teq,
and the gover nment's evidence must be more than that which givesrise to amere suspicion,
although it need not rise to the level of prima facieproof. 1d.

For the aircraft that the government seized to be subject to forfature, it must have been used to
"transport, or in any manner to facilitate thetrangoortation, sde, recapt, possession, or
concealment” of controlled substances "manufactured, digributed, dispensed, or acquired” in
violation of the law. 21 U.S.C. S 881(a)(4). Under the totality of the circumstances, we conclude
that the government established probald e cause that theaircrat in question was s used.

FBI Agent Jack Warren executed an affidavit in support of the seizure warrant issued by the
Centra Didtrict. In that affidavit, Warren described the following series of events: (1) in June
1989, McCullough flew arented airplane to a California airport where he was met by a car
registered to John Mack into which he loaded two suitcases from the rented airplane; (2)
subsequent surveillance reveaed that nar cotics were being distributed from that vehicle; (3) the
vehide was occupied by Mack, McCullough, and a person named Rgphael Gonzalez; (4) they
stopped at the residence of Vern Hayes; (5) subsequent searches at the residences of Hayes and
Mack resulted in the seizure of severa kilograms of cocaine; (6) McCullough, arrested the next
day, was in possession of five kilograms of cocaine; (7) six months prior to these events,

M cCullough had flown his own plare (the sulject of thisaction) to another Californiaairport
and had been met by Mack's automobile; (8) on that occasion, the aircraft remained on the
ground for only fifteen minutes during which time two suitcases wer e transferred from the
aircraft to the car. Finally, Warren attested that a reliable confidertial informart had informed a
U.S. Customs agent that he had personally "flown with McCullough in that aircraft on at least
twenty occasions in which cocaine has been transported in that aircraft.”

The Warren affidavit contains sufficient information to support afinding of probable cause that
the arcraft was used to trangport or facilitate the possession of illegd controlled substances. It is
reasonable to infer that some portion of the cocaine seized during the searches of Mack's and
Haye's homes and during McCullough's arrest was transported in the rented airplane in June. The
earlier flight, made in McCullough's own aircrét, is suffidently amilar to the later flight to
permit an inference that McCullough's aircraft so was used to transport or facilitate the
delivery of illegal controlled substances. These irferences are bolstered by the information from
the confidential informant, which is corroborat ed by the events recounted in the affidavit. The
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government's showing suffices

V. PROMISSORY ESTOPPEL

McCullough next asserts that the government is precluded from maintaining this action because
it indicated in a status conference report that "[i]f the plaintiff United Statesis successful at the
crimina trial and the airplane is forfeited criminaly, plaintiff would move to dismiss this action,
and would instead perfect itstitle to the airplane by following the procedures outlined in Title 21
U.S.C. Section 853(n)." We need not dedde this issue because McCullough's criminal forfa ture
hasbeen reversed. United States v. McCullough, Nos. 9010577, 91 10581, and 92 10597 (9th
Cir. dune 13, 1994) (unpublished memorandum dispostion). The government's representation in
the status report therefore could no longer preclude it from maintaining this action, even if that
represertation were binding on the government.

V. NOTICE

McCullough argues that the judgment of forfeiture must be reversed because the gover nment
failed to provide him notice directly while he was inthe government's custody. He contends that
thisfailure violated his right to due process. McCullough has waved thispoint, however,
because he did not raise it inthe district court. United States v. Flores Payon, 942 F.2d 556, 558
(9th Cir. 1991). Although we have discretion to review issues not raised below, we do soonly in
exceptional circumdances to prevent manifest injustice. International Union of Bricklayers &
Allied Craftsman Local Union No. 20 v. Martin Jaska, Inc., 752 F.2d 1401, 1404 (%th Cir. 1985).
There is no manifest injustice here. McCullough had actual notice; indeed, hefiled a claim and
answe in the action8 Accordingly, we decline to consider this issue.

VI. DOUBLE JEOPARDY

M cCullough contendsthat because the government already sought to obtain a criminal forfature
of the aircraft, and because the judgment of forfeiture in that case has been reversed, the Double
Jeopardy Clause bars the government from now seeking acivil forfeiture. McCullough's
argument is foreclosed by the recent decision of the Supreme Court in United Statesv. Ursery,
64 U.S.L.W. 4565 (U.S. June 24,

1996). In Ursery the Supreme Court held that forfeitures pursuant to 21 U.S.C. S881 and 18
U.S.C. S981 were "neither “punishment' nor criminal for purposes of the Double Jeopardy
Clause." Id. at 4571_72. We therefore reject M cCullough's doubl e jeopardy argument.

VII. EXCESSIVE FINES CLAUSE

After the digrict court entered itsdecision forfating McCullough'sairplane, the Supreme Court
decided Austin v. United States, 509 U.S. 602 (1993), in which it concluded that forfeitures
under S 831(a)(4) and (a)(7) aresubject to sarutiny under the excessive fines dause of the Eighth
Amendment. Id. at 621_22. In reliance upon that decision, McCullough contends that the
forfeiture of hisaircraft constitutes an excessive fine. McCullough did not raise thisissue in the
district court, but we conclude that he may be forgiven for not doing so because Austin, which
first applied the Excessive Fines Clause to forfeitures, had not yet been decided. In the
circumstances, it would constitute manifest injustice if McCullough, a pro selitigart, were
subjected to an excessve fine in violation of the Eighth Amendment only because he neglected
to foresee the Supreme Court's decision in Audin. Because the issue of excesdveness may
depend upon various factors and conduct with which the district court ismore familiar than this
court, we remand the matter to the district court for consideration of that issue in the first
instance. Cf. Austin, 509 U.S. at 622 23 (remanding question whether forfeiture was excessve
fine).

CONCLUSION

In summary, we cornclude tha the district court has jurisdiction over thiscivil forfeiture action
despite the fact that McCullough's aircraft never was brought within the geographical boundaries
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of thedistrict. We dso rgect dl of the other arguments raised by M cCullough, except for his
contention that theforfeiture of his airplaneviol ated the Excessive Fines Clause of the Eighth
Amendment. On the merits of that question we express no opinion, because we conclude that the
district court should addressit in thefirst instance. T o that end, we vacate the district court's
judgment of forfaiture and remand this matter to the district court for such proceedings asit
deems appropriate for determnaion of the excessive fine question.

The judgment of the district court isVACATED, and the case iISREMANDED for further
proceedings corsigent with thisopinion. Each party will bear its own costs.

Footnotes

[Footnote 1] McCullough's parents aso filed verified claims but took no further action in the
proceedings. The didrict court eventually entered adefaut against M cCullough's parents.
[Footnote 2] T he governmert candidly admits its reasons for returning to the civil proceedings
instead of perfecting itstitle pursuant to the crimina forfeiture statute's procedure for handling
third_party daims 21 U.SC. S 853(n). Thegovernment did so to preclude a possible claim of
interest in the air craft by M cCullough's parents who had already defaulted their clamin the civil
proceeding.

Since this appeal was filed, McCullough has successfully appeaed his CCE conviction and the
associated crimina forfeiture. See United Statesv. McCullough, Nos. 90 10577, 91 10581, and
92 10597 (9th Cir. June 13, 1994) (unpublished memorandum dispostion). Consequently, this
civil action now is necessary for the government to establish title to the aircraft in the first
ingance, not merely as amears of perfecting its title agand third parties.

[Footnote 3] Our disposition of thisissue makes it unnecessary for usto consider the
government's arguments that this issueissuljed to waiver and that M cCullough waived it by not
raigngit in the district court.

[Footnote 4] T he Supplemental Rules govern the seizure of the aircraft in this civil in rem
forfdature proceadings. See 21 U.S.C. S 881(h).

[Footnote 5] Because any challenge to service of process has beenwaived, we need not consider
whether the amendments to 28 U.S.C.S 1355 retroactively validate service in this case. We also
need not decide whether servicewas aufficient under the pre_1994 versions of Federal Rules of
Civil Procedure 4(e) and (f) or was implicitly authorized by the verue provisionof 21 U.S.C. S
881(j).

[Footnote 6] Section 1615 of Title 19 isapplicable to this dvil forfeiture under 2L U.S.C. S
881(d). See United Statesv. 1 Parcel of Real Property, Lot 4, Block 5 of Eaton Acres, 904 F.2d
487, 490 & n.2 (9th Gir. 1990).

[Footnote 7] The governmert in its brief urged us to consider instead whether it had edablished
probable cause by the time that the summary judgment was entered. Since thefiling of the briefs
in this appeal, however, we have held that the requirement found in S 1615 that probable cause
must be shown "for the institution” of forfeiture actions precludes consideration of postfiling
evidence in making the probabl e cause determination. United States v. $191,910.00 in U.S.
Currency, 16 F.3d 1051, 1071 (9th Cir. 1994). Accordingly, in our de novo review of the
determination of probable cause, we consider only evidence that the record discloses was
developed prior to the inditution of this action

[Footnote 8] This fact distinguishes Robinson v. Hanrahan, 409 U.S. 38 (1972), relied upon by
McCullough. In that case, "[it was] undigputed that appellant, who remained in custody
throughout the forfeiture proceedings, did not receive such notice until hisrelease.” Id. at 38_39.
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