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Introduction  
A contract as an agreement to do or not to do a certain thing.  California courts

have defined a contract as a voluntary, lawful agreement, made by competent parties for
good considera tion, to do or not to do a specified  thing.

When parties make a contract, they create an obligation, or a legal duty, under
which they are bound to do  or refrain from doing, a certa in thing.  If a party to a  valid

contract fails to perform a duty ow ed under  the contrac t, the party to w hom that du ty is
owed may file suit in a court of law to enforce the contract, and may recover damages for
the breach  of contract.

Several elements are essential to  the existence of a contract in Californ ia: 

(1) The parties must have the capac ity to enter into a  contract;
(2) The parties must consent to the contract;
(3) The contract must have a lawful object; and
(4) There must be sufficient consideration or cause for the parties to enter into the

contract.
If any one of these elements is missing, the portions of the contract affected by the
missing element may be considered invalid, and thus unenforceable.

A contract is either express or implied.   An express contract is one with terms

stated in words, either written or oral.  In contrast, the existence and terms of an implied
contract are manifested by conduct.   Thus, an implied_in_fact agreement may be
established by the acts and conduct of th e parties and all the circumstances of the case.
Implied_in_fact contract terms stand on equal footing with express terms. Examples of

implied con tracts include : 
(1)  An agreement between the parties to  pool their effo rts and earn ings and to share
acquired or accumulated property (Marvin v M arvin based on  implied cohabitation
agreement).

(2)  Partnership or joint venture agreements;
(3)  An agreement to own property jointly;
(4)  An agreement of continued employment based on satisfactory work performance; and
(5)  An agreement to compensate one party for services perfo rmed for another.

An executed contract is one in which the object of the contract is fully performed.
All other contracts are executory in nature.  The distinction between executory and
executed contracts becomes important in several areas.  For example, while the
requirement of valid consideration applies to executory contracts, executed contracts may

not be attacked for lack of consideration.  Similarly , oral contrac ts that are fully
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performed may not be attacked for failure to comply with the statute of frauds.  In
addition, a written agreement may be modified by an oral agreement to the extent that the

oral agreement is fully executed by the parties.
A unilateral contract is one in which a party makes a promise in exchange for

another party's act or forbearance.  A  bilateral contract is one in which the parties
exchange mutual promises.

A voidable contract is one that is void as to the wrongdoer but not as to the
wronged  party, unless the wronged party elec ts to treat the contract a s void.  Thus, though
a voidable contract may be d isaffirmed, or rendered null, at the option of the wronged
party, such contracts are not void un til so rendered.  Typical examples of voidable

contracts include those in which one party was  a minor, or where  the contract was
induced by fraud, mistake, or duress. In contrast, a void contract is one without legal
force or effect. [Little v CFS Service Corp.  Void con tracts are  void from the beginning.

A contract must be interpreted to give effect to the lawful mutual intention of the

parties as it existed at the time of contracting.  Intent is not a subjective mental state of a
contracting party. The collective intention of the parties is manifested in their language
and conduct. Only when there are conflicting inferences about the actions of the parties is
a question of fact presented.  The parties' subjective, undisclosed  intent is immaterial.

The parties' intention is ascertained from contract language that is clear and explicit and
does not state an absurdity.  Where a contract is reduced to writing, the parties' intention
is determined from the writing alone, if possible.  Generally speaking, the rules of
interpretation of written contracts are for the purpose of ascertaining the meaning of the

words used in them; evidence cannot be admitted to show intention independent of the
instrument.

A contract extends only to the things concerning which it appears the parties
intended to contract, no matter how broad the contract's terms.  If the terms of a promise

are ambiguous or uncertain, it will be interpreted in the sense in which the promisor
believed, at the time of making it, tha t the promisee  understood it.  Words that are entirely
inconsistent with the ma in intention of the parties will be rejected. When a written
contract fails to express the real intention of the parties, through fraud, mistake, or

accident,  the erroneous parts of the writing will be disregarded, and the real intention of
the parties regarded.

A condition involving a forfeiture is strictly interpreted against the party for whose
benefit it is created.  Forfeitures are abhorred and contracts will be strictly construed to

avoid them.  However, a forfeiture will be enforced where there is such a breach shown as
it was the clear and man ifest intention of the parties to provide for.

Terms set forth in a writing intended by the parties as a final expression of their
agreement with respect to those terms may not be contradicted by evidence of any prior

agreement or of a contemporaneous oral agreement.  The terms set forth  in a writing may
be explained or supplemented by evidence of consistent additional terms, unless the
writing is intended also as a complete and exclusive statement of the terms of the
agreement.   Extrinsic evidence may be introduced to explain the meaning of ambiguous

contract language.
Claims that a  contract or p rovision is unconsc ionable often, but not a lways, arise  in

cases involving adhesion contracts.  An adhesion contract is a standardized contract
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which is imposed and drafted by the party of superior bargaining strength and which
gives the subscribing party only the opportunity to adhere to the contract or to reject it. A

contract of adhesion is fully enforceable, with two exceptions: (1)  To the extent that a
contract or provision does not fall within the  reasonable expectations of the weaker party;
or (2)  If the contract or provision, considered in context, is unduly oppressive or
unconscionable, even though it is consistent with the expectations of the parties.

When a promisor breaches or repudiates a contract, the injured party faces an
election of remedies: (1)  Treat the repudiation as an anticipatory breach and immediate ly
seek damages for breach of contract, thereby terminating the contractual relation between
the parties; or (2)  Treat the repudiation as an empty threat, wait until the time for

performance arrives, and exercise remedies for actual breach if a breach does in fact
occur then. W hen a p laintiff br ings an action on  a contract, the ac tion serves as notice to
the defendan t that instead of performance, money damages a re sought.  An  injunction
may not be granted to prevent the breach of a contract, except for certain specified

contracts of employment.    When the injured party with knowledge of the breach
continues to accept performance from the defaulting party, that conduct may constitute a
waiver of the breach.

Damages are awarded in an ac tion for breach of contrac t to give the injured party

the benefit of the bargain and, as far as possible to place that person in the same position
he or she would have been in had the promisor performed the contract.  The plaintiff may
not simultaneously recover both damages for breach  and an order of spec ific
performance. Damages must be reasonable, however.  The promisor is not requ ired to

compensate the injured party for injuries that could not, when the contract was made, be
foreseen as the probable result of a breach.    A provision in a contract setting agreed or
liquidated damages for a breach of contract is generally valid.  Where an obligation of
any kind appears to create a right to unconscionable and grossly oppressive damages,

contrary to substantial justice, no more than reasonable damages can be recovered.
Attorney fees are recoverable only  under certa in statutes or if specified in the contract (
prevailing party to have their court costs and attorneys’ fees).

In an action to enforce a contract, a defendant may assert available contract

defenses, such as: 
(1)  Lack of consideration, including lack of tender and unfair purchase;
(2)  Failure of consideration, if plaintiff has not performed or if some of the terms are left
to plaintiff's arbitrary discretion;

(3)  Mistake,  fraud, duress, or undue influence  in execution of the con tract;
(4)  Minority or incompetency, including contract disaffirmed  by minor;
(5)  Plaintiff's default, waiver of breach, or estoppel to claim;
(6)  Excuse of defendant's performance;

(7)  Discharge of defendant's liability, based on tender of performance, prevention of
performance, performance, rescission, release, novation, account stated, accord and
satisfaction, discharge in bankruptcy, arbitration award, or happening of condition
subsequent;

(8)  Illegality of the contract, or contrariness to public policy;
(9)  Plaintiff's failure to mitigate damages;
(10)  Reformation, which may also be the basis for affirmative relief in a separate;
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(11)  The  statute of frauds, although this  defense may also be asserted by a  denial;
(12)  Modification of an oral contract by a writing,  or of a written contract by an executed

oral agreemen t;
(13)  Impossibility of performance, including prevention by acts of God and;
(14)  Frustration of purpose;
(15)  Unconscionability or oppressiveness of the contract or a contract provision;

(16)  Ambiguity of the contract amounting to a lack of a meeting of the minds;
(17)  Failure of a contract or provision in a con tract of adhesion to fall within the
reasonable expectations of the weaker party:
(18)  Plaintiff's alteration of the contract without defendant's consent; or

(19)  The transaction was a sham.

Buying or Selling an Aircraft 

DOWELL v. B EECH  ACCEPTANCE C ORP., IN C. 
(1970) 3 Cal.3d 544, 91 Cal.Rptr. 1, 476 P.2d 401

OPINION

We consider whether the system of recordation of title to aircraft under the Federal
Aviation Act (49 U.S.C.A. § 1403) affects the priorities under state law between prior
security holders and subsequent buyers in the ordinary course of business.

Specifically, w e must decide whethe r the holder o f a prior, recorded security
interest in a new airplane prevails over a subsequent buyer in the ordinary course of
business who neither recorded his own title nor searched the Federal Aviation Agency
(F.A.A.) records to discover the security holder's prior claim.  We conclude that the

federal statute requires judgment in favor o f the holder o f the prior reco rded security
interest.

The facts are not in dispute:  The airplane in question, a Beechcraft Bonanza
aircraft, was sold by the manufacturer to Nevadair, one of its distributors. On October 26,

1965, Nevada ir delivered the plane to Marion  Tanger, a duly authorized Beechcraft
dealer, pursuant to a conditional sales contract.  The contract provided that Tanger was
not to sell the p lane without Nevada ir's consent and  that Nevadair retained a security
interest in the p lane to the ex tent of the unpaid balance of the purchase price .  Nevadair

assigned its security interest to defendant B eech Acceptance Corporation , a company in
the business of aircraft financing.  On October 27, 1965, Beech filed the conditional sales
contract and the assignment with the Federal Aviation Agency, pursuant to 49 United
States Code Annotated section 1403, and the instruments were recorded as of November

4, 1965. 
In July of 1966, plaintiff purchased the plane from Tanger for $30,000, the sum

being paid in full.  He made no inquiry as to the state of the title ostensibly because the
plane was new and Tanger was an authorized dealer. However, plaintiff was not

inexperienced in the field of aviation.  He was a member of the Aircraft Owners and
Pilots Association, was familiar  with F .A.A. ru les and was aw are that he could  have
checked the title with the F.A.A. for a  $3.50 fee. Apparently Tanger promised plaintiff
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that he would file plaintiff's bill of sale with the F.A.A. Aircraft Registry but failed to do
so. At the time of the sale to plaintiff, Tanger owed Beech $21,366.03 plus interest, but

not until September 22, 1966, did he confess to Beech that he had sold the plane.  The
following day, Beech, Nevadair, and Larson (Nevadair's parent corporation), on the
advice of counsel, removed the plane from plaintiff's possession without his knowledge or
consent.

Plaintiff thereupon brought this action to establish his title to the plane and to
recover compensatory and punitive damages against defendants. Through a claim and
delivery proceeding at the outset of his action, plaintiff recovered possession of the
airplane on  October  22, 1966 , pending trial. After trial, the court awarded  the plane to

plaintiff along with $175 compensatory damages, representing the value of the use of the
plane between September 23 and October 22, 1966. Plaintiff was also awarded $1,000
punitive damages, on the theory that defendants' seizing possession of the airplane
without p laintiffs consen t on September 23 constituted oppressive conduct.

Section 503 of the 1958 Federal Aviation Act, 49 United States Code Annotated
section 1403, provides in relevant part:  "(a) The Administrator shall establish and
maintain a system for the recording of each and all of the following:  (1) Any conveyance
which affects the title to, or any interest in, any civil aircraft of the United States; (2) Any

lease, and any mortgage, equipment trust, contract of conditional sale, or other instrument
executed for security purposes, which lease or other instrument affects the title to, or any
interest in, any specifically identified aircraft engine ... or any specifically identified
aircraft prope ller ... and also  any assignment or amendment thereof or supplement there to

....  (b) The Administrator shall also record under the system provided for in subsection
(a) of this section any release, cancellation, discharge, or satisfaction relating to any
conveyance or other instrument recorded under said system.  (c) No conveyance or
instrument the recording of which is provided for by subsection (a) of this section shall be

valid in respect of such aircraft, aircraft engine or engines, [or] propellers ... against any
person other than the person by whom the conveyance or other instrument is made or
given, his heir or devisee, or any person having actual notice thereof, until such
conveyance or other instrument is filed for recordation in the office of the Administrator

....  (d) Each conveyance or other instrument recorded by means of or under the system
provided for in subsection (a) or (b) of this section shall from the time of its filing for
recordation be valid as to all persons without further or other recordation ....  (f) The
Administrator shall keep a record of the time and date of the filing of conveyances and

other instruments with h im and of the time and date of recordation thereof.  He shall
record conveyances and other ins truments filed w ith him in the o rder of their reception, in
files to be kept for that purpose, and indexed according to ... the identifying description of
the aircraft, aircraft engine, or propeller ... and ... the names of the parties to the

conveyance or othe r instrument."
Section 506 of the Act, 49 United States Code Annotated section 1406, was added

in 1964 and provides:  "The validity of any instrument the recording of which is provided
for by section 1403 of this title shall be governed by the laws of the State ... in which such

instrument is delivered, irrespective of the loca tion or the place of delivery o f the proper ty
which is the subject of such instrument."

Our task is to determine whether the foregoing federal system of recording
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interests in aircra ft affects priorities recognized by applicab le state law. T he issue is
squarely before us because, absent the federal recording system and its possible impact on

state law, the re can be no doubt that Tanger had the pow er to defeat B eech's security
interest by a sale to a buyer in the ordinary course of business and that plaintiff was such
a buyer.  Section 9307  of the Califo rnia Commercial Code provides that, "A buyer in
ordinary course of bus iness (subdivision (9) of Section 1201)1  ... takes free of a  security

interest created by his seller even though the security interest is perfected and even
though the buyer know s of its existence."  Hence, under C alifornia law, plaintiff would
prevail over defendant Beech Acceptance Corporation regardless of whether defendant
recorded its security interes t and even if p laintiff knew of the existence of the security

interest, so long as he was no t aware of any terms o f the security agreement that were
violated by the sale to him.

Although this matter is of first impression in our court, we are cognizant of helpful
authority in the Courts of Appeal on the question of the relationship between the federal

recording system and state priorities.  In Pope v. National Aero Finance Co. (1965) 236
Cal.App.2d 722 [46 Cal.Rptr. 233] (hg. den.), Justice Sullivan considered the assertion of
plaintiffs that they held an interest in an aircraft superior to that of the  prior record
security interest of a mortgagee.  Although there was doubt as to whether plaintiffs had

any interest in the plane, the Court of Appeal assumed arguendo that they had acquired
ownership.  P lain tiffs had ob tained their interest  subsequen t to the defendant_mortgagee's
acquisition of its security interest, but two days before the latter's interest was recorded.
Said the court, "The federal statute requiring recordation and providing for the effect to be

given to instruments not recorded pursuant thereto, preempts any state laws which might
otherwise apply....  Even if, as we here assume for the sake of argument, plaintiffs
actually acquired some interest in the [aircraft] by virtue of their agreements, we are of
the opinion  that under the above_mentioned federal statute and the ... cases interpreting it,

it was incumbent upon them to record the documents under which they claimed
ownership and having failed to do so at any time are not entitled to priority over NAFCO,
the chattel mortgagee who in addition to acquiring its interest under a prior chattel
mortgage filed the same for record in good faith and without any notice of plaintiffs'

claims....  [I]t would be violative of the purpose of the federal act to permit plaintiffs, who
did nothing to comply with its registration and recordation provisions, to prevail over
NAFCO which lent money on the strength of the record title in [the seller_mortgagor] and
recorded its mortgage with the federal agency."  (Fn. omitted.)  (Pope v. National Aero

Finance Co., supra., 236 Cal.App.2d 722, 733 , 734_735.)
Although the facts are distinguishable from those in the case at bar, the reasoning

of the Pope court has clear application here.  In deciding the priorities between a
mortgagee with a recorded interest and a subsequent purchaser who acquired his interest

before the mortgagee's interest was recorded but who failed to record his own interest, the
court looked to the federal law and determined that the policy underlying the recordation
system precluded judgment for plaintiffs who had failed to comply with the recordation
provisions. In the instant action, it was conceded that defendant Beech's interest was

recorded months before plaint iff's purchase, and plainti ff was aware he could  have
checked title with the F.A.A. by telephone for a mere $3.50.  As in Pope,
defendant_mortgagee did all it could to protect its security interest by giving notice in the
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form of recordation to potential third_party purchasers.  We would undermine any federal
policy requiring recordation to protect previously acquired aircraft titles if we held that

state law governed the rights of the parties irrespective of recordation.
Further persuasive precedent is provided by International Atlas  Services, Inc. v.

Twentieth Century Aircraft Co. (1967) 251 Cal.App.2d 434 [59  Cal.Rptr. 495] (hg. den .). 
In that case defendant sold an airplane to a retailer pursuant to a conditional sales contract

by which defendant retained a security interest in the plane.  The security interest was
recorded with the F.A.A.  Subsequently, the retailer hired plaintiff Atlas to repair the
engines of the plane and became indebted to plaintiff for the repairs.  The retailer
eventually defaulted on all of his obligations, and defendant repossessed the airplane. 

Atlas claimed ownersh ip of the engines by virtue of its mechanics' lien. 
At the outset, the Court of  Appeal review ed the Ca lifornia law on priorities in bo th

the Civil Code and the new Commercial Code and concluded "that under California law
Atlas at a minimum should  recover the value of its engines and at a max imum shou ld

recover the engines themselves. Nevertheless, we have concluded that California law
does not apply to this case, that the controversy is governed by the laws of the United
States, and that under federal law Twentieth Century must prevail.  As we see it, general
California law  on the sub ject of title and liens to persona l property in re lation to

component parts has been superseded by specific federal law with respect to aircraft." 
(Id. at p. 438.)

After quoting from the relevant subsections of section 1403, the Court of Appeal
continued:  "To bring order into the field of aircraft ownership and finance, the federal

government in a manner within its sphere set up a comprehensive scheme of centralized
recordation, which, if properly used, provides adequate protection for all substantial
property interests in large aircraft ....  A conveyance, lease, or security instrument
recorded under section 1403(a) is fully valid against all persons from the time of its filing

without further or other recordation.  Under section 1403(c) a conveyance or instrument
which could have been recorded but was not, is, until so  recorded,  invalid against a
person without actua l notice of the conveyance o r instrument....

"Here we have a complete and comprehensive system of recordation which

necessarily supersedes inconsistent state law.  Constitutionally, the federal government
may be said to have fully occupied the field of recordation of interests in aircraft and of
rights derived from recordation, and to have established paramount law in this area. Atlas
could have fully protected its rights in these engines and preserved a good title throughout

the world by ... recording its interest in specifically numbered aircraft engines with the
Federal Aviation Agency."  (Id. at p. 440 .)

Despite the factual distinctions between Atlas and the case at bar, the
above_quoted passages would seem to be a compelling rationale for the proposition that

the federal system of recordation affects the priorities under state law between prior
security holders and subsequent lienholders and purchasers.  As construed by the Court of
Appeal, section 1403 provides a comprehensive system of recordation the purpose of
which is to bring order to the field of aircraft titles and to protect the holders of

substantial property interests in aircraft.  Neither of those  purposes  is served if we  apply
state law in a manner virtually ignoring the existence of the federal system. If prior
recorded interests are not protected against subsequent buyers who fail to search title, the
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federal policy in favor of the recordation of aircraft titles will be frustrated and
subsequent purchasers in Californ ia will cavalierly decline to investigate  title so as to

avoid "actual notice" under C ommercial Code section 9307. 
The California Courts of Appeal have not been alone in suggesting that prior

recorded security interests under federal law should take precedence over subsequent
purchasers.  Although decisions in o ther jurisdictions have varied w idely (see generally

Annot. (1968) 22 A.L.R.3d 1270), most courts have taken a view consistent with that
espoused in Pope and Atlas. (3)The case  of In re Veterans' Air Express Co. (D.N.J. 1948)
76 F.Supp. 684, contains some particularly appropriate language:  "It is clear that the
Congress has prescribed the only way in which aircraft may be transferred and in which

liens upon aircraft may be duly recorded.  In this manner, all persons dealing with aircraft
are upon full legal notice concerning possible liens and are charged with the duty of
inquiry at the central recording office of the Civil Aeronautics Administration
[predecessor to the Federal Aviation Agency] with respect to any aircraft in which they

might be concerned." (Id. at p. 688.)  (Italics added.) 
In Dawson v. General Discount Corporation (1950) 82 Ga.App. 29 [60 S.E.2d

653], a Georgia appellate court considered facts almost iden tical to those before us. 
There, the  plaintiff_mortgagee, who had acqu ired and recorded his security interest w hile

the subject aircraft was in the possession of the conditional buyer, brought suit for
possession  of the plane  against a subsequent pu rchaser who had fa iled to search  title
before his purchase.  In affirming a judgmen t for the plaintiff_mortgagee, the court
concluded: "[C]onstructive notice was given by the recording of the instrument with the

Civil Aeronautics Authority under the provisions of Title 49, U.S.C.A., which provides
that every conveyance so recorded shall be valid as to all persons. No further act was
required of the plaintiff to protect his rights. The defendant, before purchasing, had the
opportunity to ascertain the paramount outstanding title by checking the records of the

Civil Aeronautics Authority."  (Id. at p. 658.)
Other cases adopting a view as to priorities based upon the federal recordation

provisions include Marsden v. Southern Flight Service, Inc. (M.D.N.C. 1964) 227
F.Supp. 411, 415,  418_419; United States v. United Aircraft Corporation (D.Conn. 1948)

80 F.Supp . 52; Smith v. Eastern Airmotive Corp. (1968) 99 N.J.Super. 340 [240 A.2d
17]; Crescent City Aviation, Inc. v. Beverly Bank (1966) 139 Ind.App. 669 [219 N.E.2d
446]; Continental Radio Co. v. Continental Bank & Trust Co. (Tex. 1963) 369 S.W.2d
359, 362; and James Talcott, Inc. v. Bank of Miami Beach (Fla. 1962) 143 So.2d 657,

659.
In deciding that defendant's prior recorded secu rity interest must prevail over a

buyer in the  ordinary course of bus iness in order to further the policies expressed in
section  503 of  the Federal Aviation Act, we do no t overlook those few cases reaching a

contrary conclusion.  Rather we do not find them persuasive and simply decline to follow
them.  In Northern Illinois Corp. v. Bishop Distributing Co. (W.D.Mich. 1968) 284
F.Supp. 121 and Texas National Bank of Houston v. Aufderheide (E.D.Ark. 1964) 235
F.Supp. 599, the courts looked to state law and held that a buyer in the ordinary course of

business should prevail over a prior mortgagee with a recorded security interest.  B oth
courts concluded that state law governed priorities to aircraft and that persons buying new
aircraft from authorized dealers w ithout actual notice of prior claims (buyers in ordinary
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course of business) should not have to search title to protect their claims. While the view
espoused in those cases has appeal from a policy perspective, it ignores the impact of the

overriding federal policy in section 1403 .  The fede ral policy to foster recordation and to
protect recorded interests is eviscerated by a rule which relies on state laws to protect the
buyer in the  ordinary course of bus iness even though he fails to undertake a simple title
search which would have readily revealed all encumbrances.

For the foregoing reasons, we conclude that the judgment granting possession of
the disputed airplane to plaintiff must be reversed. Because we have decided that the
mortgagee holds a superior right to the aircraft, to the extent of his investment in it, the
award of compensatory damages to plaintiff for his loss of use of the plane must be

reversed; and it also follows that the award of punitive damages may not be sustained.
The judgment is reversed and remanded to the trial court with directions to amend

its findings of fact and conclusions of law in accord with the views expressed herein and
to enter judgment for Beech establishing the priority of Beech's security interest in the

airplane.
Wright, C. J., McComb, J., Peters, J., T obriner, J., Burke, J., and Sullivan, J.,

concurred.

(Respondent's petition for a rehearing was denied January 14, 1971. )
FOOTN OTE 1. Section 1201, subdivision (9), defines a "buyer in ordinary course

of business" as "a person who in  good faith and without knowledge  that the sale to h im is
in violation of the ownership rights or security interest of a third party in the goods buys

in ordinary course from a  person in the business o f selling goods of that kind ...."

**********************************************************************

Continental Airlines, Inc. v. McDonnell Douglas Corp .

(1989) 216 Cal.App.3d 388, 264 Cal.Rptr. 779

SUMMARY

An airline brought an action  for fraud and breach o f contract after  an aircraft it
purchased from defendant manufacturer ignited during a crash when its landing gear
ruptured the fuel tanks instead of breaking away as represented .  After a jury trial,

verdicts were returned for the airline and damages awarded on its fraud by
misrepresentation, fraud by nondisclosure, and negligent misrepresentation claims.  A
verdict was also returned for the airline and damages awarded on its breach of contract
claim.  The trial court entered judgment on the higher fraud award and, alternatively, on

the breach of contract aw ard.  

The Court of Appeal affirmed as modified.  It held as to the fraud  by nondisclosure
verdict that the failure to instruct the jury on the required elements of intent and reliance

was prejudicial error. However, it upheld the fraud award by holding that the fraud by
misrepresentation and  negligent misrepresentation  verdicts w ere proper.  Pursuant to  Civ.
Code, § 1668 (contracts exempting one from own fraud are unlawful), the negligent
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misrepresentation claim was not barred by the exculpatory clause in the parties' sales
contract. M oreover, the exclusion of the testimony  of the manufacturer's expert about a

report prepared by his subordinates on the cost of repairing the aircraft had there been no
fire was proper, since such testimony was hearsay; and, though it was error to preclude
the expert from testifying that he had relied on the cost and price data submitted to him by
his subord inates in forming his expert opinion, that e rror was not prejudicial.   Further, it

was error to admit precontract promotional brochures promising that the landing gear was
designed to break away without rupturing the fuel tanks, since that promise was at
variance with the parties' sales contract and thus not subject to the fraud exception to the
parol evidence rule.  However, that promise was merely cumulative evidence on the issue

and thus the error was not prejudicial. Also, substantial evidence showed that the promise
in the brochures was material and that the airline had relied on it in making its purchase
decision. Further, the jury was properly instructed that the measure of damages was the
market value of the aircraft at the time of the crash, less the value of salvageable parts and

the amount of damages not due to fraud. Lastly, it held that the portion of an award of
prejudgment interest calculated at a rate in excess of the constitutional rate of 7 percent
(Cal. Const., art. XV , § 1) was improper.


